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The Krstic Decision

The murder of over 7,000 military-aged Bosnian Muslim men by the
Bosnian Serb Army in and around the Srebrenica enclave in July of 1995
remains the worst atrocity to occur on European soil since the Second World
War. The massacre itself was the culmination of a three year long struggle for
control of the Srebrenica enclave and the greater Drina river valley, a region
that held strategic importance to Bosnian Serb Forces and was vital for their
national aspirations of an independent Serbian polity in Bosnia. Like the
events in Rwanda that occurred two years prior, the Srebrenica massacre
took place under the watchful eye of UN security forces who failed to act. It
was only after the shelling of the Merkale Market in Sarajevo by Bosnian Serb
forces on August 28", 1995, over a month after the massacre in Srebrenica,
that NATO launched an air campaign, which in conjunction with a combined
Croatian and Bosnian ground offensive, brought an end to the war.

The sheer savagery of the Bosnian War evoked images that had not
been seen on the European continent since the Second World War. The

' See information on Operation Deliberate Force Robinson, Piers. "Misperception
in foreign policy making: Operation ‘deliberate force’and the ending of war in
Bosnia." Civil Wars 4, no. 4 (2001): 115-126.
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pictures of starved men, women, and children in both Serb-run prison
camps and besieged "safe" areas, harkened back to the horrors of the
Holocaust. These images resonated in the eyes of the international
community, which following the end of the conflict, wasted no time in putting
the perpetrators on trial. Ultimately, it was the case against Radislav Krstic
that would prove to be landmark.

In the trial against Radislav Krstic, commander of the VRS Drina Corps
and key figure behind the Srebrenica Massacre, the ICTY (Interational
Criminal Tribunal Former Yugoslavia) by evoking article Il ¢! of the 1948
Genocide convention, was able to secure a guilty verdict. The verdict,
however, was controversial, as the prosecution stretched the meaning of
article Il ¢ by limiting the geographic area to which it applied. The
prosecution was also vague concerning the definition of the term "in part" of
the victim group in relation to article Il ¢ of the genocide convention.? In
essence the intention to kill, in whole or in part (by the VRS), referred to the
Bosnian Muslims within Srebrenica enclave only.2 The defense offered
convincing arguments against the genocide charges, contending that was
there no evidence to indicate that the Muslim population (of Srebrenica)
formed a distinctive national, ethnic, racial, or religious group as outlined in
the 1948 genocide convention.* The defense also argued that 7,500 military
age males did not comprise a significant portion of the Bosnian Muslim
group as a whole both within and outside the Srebrenica enclave.®
Furthermore, the defense contended that had the VRS intended to destroy
the Muslim population as such, they would not have taken the effort to
transport the women, children, and the elderly out of the area.® The Trial
Chamber, however, saw the VRS actions in a different light. According to

' Article Il c of the 1948 genocide convention is defined as Deliberately inflicting on
the group conditions of life calculated to bring about its physical destruction in
whole or in part; In the case of Srebrenica the meaning of this definition was
stretched to include members of a group within a specific geographic area.

2 "In its final trial brief, the Prosecution chose to define the group as the Bosnian
Muslims of Srebrenica while it referred to the Bosnian Muslims of Eastern Bosnia
in its final arguments."See Krsti¢, Prosecutor V. Radislav. "Case No. IT-98-33-T,
Trial Judgement. (Aug. 2, 2001)".

4 See Krsti¢, Prosecutor V. Radislav. "Case No. IT-98-33-T, Trial Judgement,
Aug. 2, 2001.)" Pg. 195.

5 See Krsti¢, Prosecutor V. Radislav pg. 210 "The killing of up to 7,500 members
of a group, the Bosnian Muslims, that numbers about 1,4 million people does not
evidence an intent to destroy a "substantial" part of the group. To the Defense,
7,500 dead are not even substantial when comparted to the 40,000 Bosnian
Muslims of Srebrenica".

6 See Krsti¢, Prosecutor V. Radislav Pg. 211.
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the Trial Chamber prosecution "Bosnian Serb forces could not have failed
to know, by the time they decided to kill all the men, that this selective
destruction of the group would have a lasting impact upon the entire
group"'. The trial chamber also concluded that "the Bosnian Serb forces
knew, by the time they decided to kill all of the military-aged men, that the
combination of those killings with the forcible transfer of the women,
children and elderly would inevitably result in the physical disappearance
of the Bosnian Muslim population at Srebrenica".

Controversy behind the Krstic Decision

While the Krstic decision would usher Srebrenica into the annals of
genocide studies, the Trial Chambers verdict has not been met without
scholarly criticism. Legal scholar Katherine Southwick argues that "by
excluding consideration of the perpetrators’ motives, such as seeking to
eliminate a military threat, the Krstic chamber’s standard for establishing
specific intent to destroy the Bosnian Muslims, in whole or in part, was
incomplete™. In other words, knowledge that the murder of 7,000 Muslim
men of the Srebrenica Enclave would inflict catastrophic and lasting
damage on the community as whole does not imply that the intent or
motivation of the perpetrators to destroy the group in that capacity. Another
problematic feature of the Srebrenica genocide narrative is its limited
geographic constraints. Although the 1948 genocide convention does not
place geographical limitations on genocide, the events which occurred
within the confines of the Srebrenica enclave do not exactly fit the patterns
that have occurred within previous genocides. Namely, the wide spread
targeting and systematic annihilation of a group in whole or in part.

Genocide as a widespread phenomenon

Some researchers such as Norman Cigar and Edina Becirevic have
argued that Srebrenica was representative of more widespread genocidal
campaign carried out by Bosnian Serb forces in the greater Drina river
valley (Poddrinje) region in Eastern Bosnia®*. In her monographic study
entitled Genocide On The Drina River Becirevic does indicate that the
VRS and Belgrade did indeed engage in a systematic campaign of terror
and murder that targeted Bosniaks in the Podrijne region, however one
major problem with her research is that she often misconstrues genocide
with ethnic-cleansing. In fact of all the localities that she provides as case
studies of genocide (Zvonik, Bratunac, Visegrad, Rogatica. Vlasenica,

' Ibid.

2 Krsti¢, Prosecutor V. Radislav. Pg. 211.

3 Southwick, Katherine G. "Srebrenica as Genocide-The Krstic Decision and the
Language of the Unspeakable.” Yale Hum. Rts. & Dev. LJ 8 (2005): 188. Pg. 191.
4 See Becirevic, Edina. Genocide on the Drina River. Yale University Press, 2014.
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and Srebrenica), in not one of these localities was the Bosniak population
exterminated in whole or in part (i.e. ALL military age males)'. It is not to
say that the Bosniak populations of these localities were not impacted, the
Bosnian Serb Army used extreme methods of terror in conducting its
ethnic cleansing campaigns which included murder, rape, intimidation,
and torture in Becirevic’'s words; "Towns were shelled, weapons were
confiscated and properties seized from Bosniaks, and civilians were
murdered, expelled, or taken to concentration camps"2.

Yet missing from Becirevic's genocide argument is the fact that in
almost every locality, the vast majority of the Bosniak population was not
prevented from fleeing. The fact that VRS forces allowed a substantial
portion of the Bosniak population to flee sits in stark contrast to almost
every other genocide in history. In Pol-Pot's genocide, for example,
Cambodia’s ethnic Vietnamese population was destroyed in its entirety?®.
For a more narrow geographic scope in the city of Kibuye, during the
Rwandan genocide, 74 to 84 % of the Tutsi population was destroyed*.

Perhaps it is difficult to find a proper classification for Srebrenica and
the VRS Drina river campaign as they bear some elements of all three
major crimes (War crimes, Crimes against humanity, and genocide). By
looking even further into the past one can find even more poignant
examples which illustrate the trifecta of crimes seen in Srebrenica yet with
some notable contrasting features. An incident similar in scale and scope
took place in the village Koriukivka, in Ukraine in March of 1943. The
massacre referred to in Ukrainian as the Koriukivska Trahediya
(Koriukivska Tragedy) remains the most deadly "punitive" action carried
out by the Germans during the entire war.

Koriukivka

The village of Koriukivka is situated in the northern part of Chernihiv
Oblast not far from the Belarusian border. Heavily forested and located far
away from main roads® Koriukivka and its surrounding environs became the

' The defense pointed out during the Krstic trial that a portion of the military male
population of Srebrenica was allowed to pass through to the safe zone. See Krsti¢,
Prosecutor V. Radislav.

2 See Becirevic, Edina. Genocide on the Drina River. Pg. 85.

3 See Kiernan, Ben. The Pol Pot regime: race, power, and genocide in Cambodia
under the Khmer Rouge, 1975-79. Yale University Press, 2002. Pg. 292.

4 Straus, Scott. The order of genocide: Race, power, and war in Rwanda. Cornell
University Press, 2013. Pg. 54 see also Verwimp, Philip. "Death and survival
during the 1994 genocide in Rwanda." Population Studies 58.2 (2004): 233—245.
For alternative statistics.

5 See binoyc Onexcangep, Lleeuenko MapuHa. Bes npaea Ha 3abyta... [o
ictopii OgHoro CnaneHoro ykpaiHcbkoro cena. CigepsiHebkull simornuc. Ne 1—
3.2014. 115.
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epicenter of the Soviet Partisan movement in Ukraine. Although Koriukivka
raion was captured by German and Hungarian troops in September of
1941, Axis forces were not able to establish complete control over the town
until winter of that year'. During the first months of the occupation, partisans
under the command of Oleksiy Fedorov were able to entrench themselves
in the surrounding woods and made frequent incursions into the village.
These raids were at times extremely violent, villagers were routinely robbed
of their food?, and those suspected in any way of aiding Axis forces were
often tortured and killed®. The Germans were able to exploit the ambivalent
relationship Fedorov’s partisans had with the local population,* carrying out
arrests of communists and their sympathizers. Around 400 people were
arrested and shot®. By the 13" of December 1941 the German Order Police
had declared the area "clear of bandits". The Partisans, however, merely
retreated into the forests. Their ranks were replenished by defectors from
the Ukrainian auxiliary police, by winter 1942—43 they would regroup and
continue their guerilla campaign’. During the lull in fighting the Germans
liquidated Koriukivka’s Jewish population, executing those who had not
been fortunate enough to evacuate during the summer of 19418,

Following the German defeat at Stalingrad, Soviet partisan attacks in
Ukraine increased. In February of 1943 alone, Soviet partisans in Ukraine
destroyed or damaged 800 locomotive carriages®. In Koriukivka the
partisan attacks became more brazen. In February'®, aided by informants
and defectors in the Ukrainian Auxiliary police, partisans seized control of
the village center'!, Their success was short lived. On the 24" of February,
elements of the Hungarian 105th light infantry division expelled the

; Binoyc, OnekcaHgep LesyeHko, MapuHa. Pg. 115.

Ibid.

3 Gogun, Alexander. Stalin's Commandos: Ukrainian Partisan Forces on the
Eastern Front. IB Tauris, 2015. See pages 84, 96 and 100.

4 Gogun, Alexander. Stalin's Commandos: Ukrainian Partisan Forces on the
Eastern Front. Pg. 84.

5 Herasymov, Ivan Oleksandrovych. 2003. Knyha skorboty Ukrainy. Chernihivs'ka
oblast'. Chernihiv: Deshians'ka pravda. Pg. 248.

6 Binoyc OnekcaHgep, LlUesyeHko MapuHa. Bes npasa Ha 3abytTa... [o
icTopii ogHOro cnaneHoro YkpaiHCbKoro cena.

7 Binoyc OnekcaHgep, LLiesyeHko MapuHa. Pg. 115.

8 The "action" against the Jewish population of Koriukivka was carried out in
January of 1942. See & Herasymov, Ivan Oleksandrovych. 2003. Knyha skorboty
Ukrainy. Chernihivs'ka oblast'. Pg. 248.

9 Gogun, Alexander see diagram 1.

10 See Binoyc Onexcaxaep, LLeeueHko MapuHa. Pg 115. The exact date of attack
is not given.

" |bid.
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partisans from Koriukivka'. The next day the division was replaced by a unit
of the German fieldgendarme. This unit proceeded to arrest 450 citizens of
Koriukivka suspected of aiding and abetting the partisans. Among those
captured were two sons of partisan leader Fedor Mikhailovich Stupak?.

On the evening of February 27-28", the partisans launched a raid
against the barracks at Koriukivka railway station, where German and
Hungarian forces were garrisoned. According to archival documents the
partisans destroyed eighteen rail cars and killed around the same amount
of gendarmes?. Of the prisoners held hostage ninety three were liberated,
including Fedor Stupak’s two sons*. Any celebration of victory was short
lived. The February 27t attack sealed the fate of Koriukivka.

Massacre

On March 1%t Germans from the 56 fieldgendarme battalion and a unit
of Ukrainian auxiliary policemen, a force of approximately five hundred
men,® arrived in Koriukivka from the nearby city of Schors. A portion of this
force encircled Koriukivka while another entered the village. All citizens of
Koriukivka were then ordered to the town square under the pretext that their
documents needed to be checked. Instead, people were marched at
gunpoint in groups of fifty to one-hundred into nearby buildings. In the
theater, dining hall, two schools, district administration center, and health
clinic, Koriukivka’s citizens, men, women, and children were executed at
pointblank range by machine-gun fire. Those who were not shot were
thrown into buildings and immolated. On the site of the dining hall alone,
over five hundred people were killed. A survivor of the massacre at the
dining hall, Evgeniy Rymar, recounts a harrowing tale: "In March 1943, a
German murder squad of about 1,000 members arrived in Koryukovka,
surrounded the town, and prevented people from leaving it. Then they
began to take people to the restaurant "to check their documents." The
"checking of the documents” was carried out in the following way. They
found us, about 300 people, including my family and myself [hiding] in silage
pits. They took us under guard along Vokzalnaya Street and then Shevchenko
Street to the restaurant. There they lined us up and proceeded to push 2
people at a time into the restaurant and shot them. My turn came: | held my

' Ibid.

2 Binoyc OnekcaHgep, LLiesyeHko MapuHa. Pg. 116.

3 Cnaran OnexcaHgp. Mosoto [IokyMeHTIB: aHaria pakTy napTusaHcLKol dharscu-
dikauji npuumH  koptokiBebkoi Tparedii 1943 poky. CiBepsiHCbKUIA miTonuc.
2015. Pg. 48.

4 Binoyc OnekcaHaep, LesueHko MapuHa. Pg. 116-117.

5 Some estimates place the size of the force at 1000. See GARF 7021-78-14, copy
YVA JM/19994 accessed via http://www.yadvashem.org/untoldstories/database/
chgkSovietReports.asp?cid=470&site_id=636.
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daughter, who was 7 years old, in my arms. After | had entered and taken
a few steps, a German shot me and | immediately fell and lost
consciousness. | was unconscious for about a day. | regained consciousness,
but could not get away because | was covered with bodies and because |
had been shot in the eye and in the side. Later | heard a woman groaning
and | asked if anyone [else] was still alive. | asked for help to get out. A
woman named Moiseenko — | do not remember her first name — and
another woman came, pulled me out from under the bodies, and helped me
get out. | went home and then proceeded to [the village of] Sukhotovka,
where | have been living since. These two women were later shot by the
Germans. In the course of two days the [murder] squad burned all the
houses [in the town]. They also shot people in the restaurant, caught others
and shot them on roads and in the railroad yard, and threw three more
people alive into a fire."" In total, around seven thousand people were
murdered in the span of two days and most of Koriukivka’s buildings were
burned.? Of those murdered, only the identities of 1,088 have been
confirmed.® After the war, the Koriukivka was rebuilt and its population
reestablished, however almost all of its inhabitants would be transplants.
Very few people survived the massacre in Koriukivka.

Conclusions and Analysis

The massacres that took place in Srebrenica and Koriukivka bear
certain similarities to each other. Both incidents took place in areas fraught
with warfare, often with the locality changing hands several times leading
up to the massacre. Both resulted in a similar death toll. These incidents
differ in the totality of punishment dealt to the populations. After a lengthy
court battle, the ICTY concluded that the VRS intended to destroy the
Srebrenica Bosnian Muslim population, in part, vis-a-vis the execution of
the military-age men. In the case of Koriukivka, there is little doubt that the
Germans and their allies intended to destroy Koriukivka's population
(mostly ethnic Ukrainians), as a whole. If the same standard of intent* and
geographic parameters used by the ICTY during the Krstic trial were applied
to the Koriukivka massacre, there is little doubt that the Germans would be

' GARF 7021-78-14, copy YVA JM/19994 accessed via http://www.yadvashem.
org/untoldstories/database/chgkSovietReports.asp?cid=470&site_id=636.

2 See MotaLuHii KOpiit. 2011. Koptokieka: 3abyTa Tpareqis. Sk HaUMCTV SHULLMIN
TUcAYHe micteuko. [IcmopuyHa [lpasda. URL:http://www.istpravda.com.
ua/articles/2011/03/2/28636/

3 Ibid.

4 Katherine Southwick's argues that the ICTY adopted a different standard of
intent, which included knowledge that the destruction of the Bosniak male
population would have lasting impact as whole on the group.
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found guilty of committing genocide against the ethnic Ukrainians (of
Koriukivka). However, if the incident is looked at only on its own merit,
without taking to consideration the greater context of German occupation in
Chernihiv oblast or even Ukraine as a whole, the Koriukivka massacre more
resembles a war crime or a crime against humanity. This is the reason why
analysis of patterns of mass-murder against a targeted group or groups
across a wide geographical area is so crucial in determining genocide. A
closerlook at the patterns of mass-murderin Chernihiv Oblast reveals some
staggering statistics. For instance, Koriukivka was one of 61-75 villages in
the oblast that were totally or partially destroyed’. Due to the influence of
Nazi racial ideology, many if not most of these massacres followed the
same pattern as Koriukivka, meaning the total destruction of the (Slavic)
population of the locality. Although the Germans did not launch the same
sort of systematic campaign of genocide against Slavic peoples in the
Soviet territories that they would with the Jewish and Roma populations,
Slavs still had no place in the Nazi utopian schema and were seen as
largely expendable. Heinrich Himmler stated that "thirty million Slavs would
have to starve to death" in order for Germany to be adequately supplied
with food. Although Himmler’s starvation plan never came to fruition, the
expendability of Slavic lives can be starkly seen in Chemihiv oblast?. In
Chernihiv oblast’s three largest cities (Chernihiv, Pryluky, and Nizhyn)
roughly a quarter to half of the population did not survive the two years of
German occupation.® According to official statistics Chernihiv oblast lost
over 127,000 civilians during the German occupation.* The question that
remains is can the 127,000 civilians who died during the course of the
German occupation n Chernihiv oblast be considered victims of genocide.
It can be said for sure that at least 3,000 of these victims Chernihiv’s Jewish
and Roma do fit into the genocide category. But for the remaining victims,

' See Kpueolues B. B. (cnisronosa), k. gepx. ynp., Ctpineub M. I. (crisronoea),
4. i. H. Begenees [. B. (3actynHuk ronosu) Bytko C. B., k. gepx. ynp. CnaneHi
cena i cenvwa YepHiriBlwimHn B 1941-1943 pokax: 3MOYMHW NPOTU LMBINILHOTO
HacerneHHs. YepHiriB: YKpaiHCbKUI iHCTUTYT HauioHanbHoI nam’saTi; YepHiriscbka
obnacHa gepxaBHa agminHicTpauis, 2013. For a list of all the localities destroyed
by the Germans in Chernihiv Oblast.

2 See Browning, Christopher R. Nazi policy, Jewish workers, German Kkillers.
Cambridge University Press, 2000. Pg. 23.

3 Kosanenko O. B., Mogkyp P. 0., JluceHko O. B. YepHiriBlmHa B poku
HaLMCTCbKOI OKynavji: gokymeHTV i matepianm / K3 "TlowwykoBe areHTCTBO No
CTBOPEHHIO HAYKOBO-AOKyMeHTarnbHMX cepianie "Khura Mam’ati" 1a "Peabini-
TOoBaHi icTopieto" YepHiriBcbkoi obnacHoi pagu. YepHiris. 2013. Pg. 354—355.

4 Herasymov, lvan Oleksandrovych. 2003. Knyha skorboty Ukrainy. Chernihivs'ka
oblast'. Chernihiv: Deshians'ka pravda. See preface
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Chernihiv oblast's Ukrainians and Russians, there was never any such
order to exterminate. Only a general policy of racism existed that was
followed for the most part in most localities in the occupied territories of
Ukraine and other parts of the Soviet Union. Perhaps in this case, less
importance should be placed on intent and motive, and more importance
should be placed on actions and results.

Iperopi [1. Anmapo-NapmyT
acnipaHT BigAineHHs HaykoBmX cTyain y Pocii Ta CxigHin €sponi
yHiBepcuTety wraty IHaiaHa (CLUA)

FeHouMA Ha ManeHbLKOMY MPOCTOPI: MOPIBHANIbHE BUBYEHHSA NOAIN
y CpebpeHuui Ta KoprokiBui

Ipeeopi Alimapo-lTapmym — acriipaHm ¢bakyribmemy docnidxeHb y Pocii ma CxioHit €sporti
yHigepcumemy wmamy IHdiaHa. B ueHmpi tio2o Haykosux cmyOditi — YepHiziecbka obracms
nio HiMeubKo oKyrnauieto. IHwi tioeo ocnidHUYBKI iHmepecu ekrtoYarome y cebe icmopito
cmarliHCbKUX pernpecit, momanimapHux pexumie i F'ornodomopy. A8mop € amMepuKkaHCbKUM
2p0MadsIHUHOM, U0 Ma€ yKpaiHchki KopeHi. Moao npedku noxodunu 3 Mpunyk. Lis cmamms
s181157€ coboro nopigHsbHe docnioxeHHs Nodit, siki manu micye 8 Cpebperuyi ma Koprokisui.
PizaHuHa 8 CpebpeHuui byrna opeaHizosaHa bocHitickkumu cepbamu 8 1995 p. Koprokieka,
eerukull Hacenerut MyHKkm y YepHieigcekiti obrnacmi, y 1943 p. 6yna nosHicmio 3HUWeHa
Hayucmamu pa3oM 3 HaCesIeHHsIM.

Knroyoei cnoea: eeHoyud, CpebpeHuus, Koprokieka, 60cHilickki cepbu, Hayucmu.

peropu [1. Aimapo-lapmyT
acnupaHT oTAeneHns HaydHbIX uccrnepoBaHuii no Poccum n BoctouHoit EBpone B
yHuBepcuteTe wrata NHanana (CLUA)

FeHouMA HA ManeHbKOM NPOCTPaHCTBE: CPaBHUTENbBHOE UCCriefoBaHMe CoObITUIA B
CpebpeHuue n KoprokoBke

Ipezopu Almapo-Tlapmym — acriupaHm ghakyrnsmema uccriedogaHuli no Poccuu u Bocmou-
Hou Espone yHusepcumema wmama WHOuaHa. B ueHmpe e2o uccrnedosaHuli — YepHu-
2o8ckas 0briacmb 100 Hemeukol okkyrayuel. [pyaue uccriedosamersibCKue UHMepechl 620
BKITIOYaKOM UCMOPUIO CMAnUHCKUX peripeccul], momanumapHbix pexumos u onodomopa.
Asmop — amepuKkaHCKUU 2paxxOaHUH, UMerouull yKpauHCcKue KopHU. Eeo rnpedku podom u3
2opo0da lNpunyku. 3ma cmamesi npedcmasiisiem coboli cpasHUMerbHoe uccriedosaHue mpazu-
yeckux cobbimud, rpousowedwux 8 CpebpeHuue u Koprokoske. Pe3Hsi 8 CpebpeHuue bbina
opeaHu3osaHa bocHutickumu cepbamu 8 1995 200y. Koprokoeka, KpyrHbIl HaCenéHHbIL MyHKmM 8
YepHuzosckoli obnacmu, 8 1943 200y bbina MoMHOCMbIO YHUYMOXeHa Hauucmamu emecme ¢
HacerieHueMm.

Knroyesnle cnosa: eeHoyud, Cpebperuua, Koprokoska, 6ocHulickue cepbbl, HayuCmaI.



